
Platform计算软件许可协议
本软件许可协议（以下称“协议”）由以下双方签订，并于200     年     月     日生效：
Platform软件（北京）有限公司，一家根据中国法律组建的公司，其办公地点为中国北京海淀区马甸冠城园冠海大厦3层，邮编100088（以下称“Platform公司”）；和
[填写完整的法定名称]，一家根据中国法律组建的公司，其办公地址为[填写地址]（以下称“被许可人”）。

考虑到有效的对价（双方特此不可撤销地承认收到该对价及其充分性），双方现同意如下：

1.0
定义
“可用CPU” 是指可以运行Platform软件的中央处理器的数量；
“指定系统”，对于使用Macrovision FLEXlm™许可密匙的Platform软件而言，是指可以由其主机名和主机识别码而确定的被许可人的许可管理服务器；
“文件” 是指由Platform公司连同Platform软件一起提供的所有用户文件；
“Platform软件” 是指由Platform公司或其代表以二进制格式所提供的特定的Platform公司电脑程序，包括任何文件。
2.0
许可的授予
(a)
非生产许可。如果被许可人已被授予Platform软件的许可用于非生产目的，则根据本协议的条款和条件，Platform公司向被许可人授予一项仅限于Platform公司和被许可人之间的、有限的和非独家许可，仅为在Platform软件和被许可人销售或许可的产品之间进行测试、评估和集成开发的非生产目的在非生产环境中使用Platform软件和文件，许可期限相当于同Platform软件一起交付的许可密匙授权给予被许可人的期限。在上述许可期限届满时，Platform公司可自行决定将许可期限向后续展一个许可期限。

(b)
生产许可。如果被许可人已被授予Platform软件的许可用于生产用途，则根据本协议的条款和条件，Platform公司向被许可人授予个人、有限和非独占许可（不带有授予分许可的权利），此许可仅允许被许可人在中国境内、为被许可人内部业务目的，和在带有可用CPU的指定系统上（视情况而定）使用Platform软件。除复制一份备用的Platform软件拷贝外，被许可人不得再行复制Platform软件，除非被许可人所在管辖区域的版权法特别允许复制并且复制的权利不能用合同的方式予以放弃。在被许可人向Platform公司支付相关费用后，Platform公司可将本协议的范围扩大到增加的Platform软件的可用CPU。如果被许可人已购买使用Platform软件的永久性权利，则该使用权应仅可按照本协议第11条终止。如果被许可人已订购使用Platform软件的限时权利，则在遵守本协议第11条规定的条件下，该使用权应在Platform公司向被许可人寄送许可密匙之日起的十二(12)个月期间内有效。

3.0
限制
被许可人不得： (a) 对Platform软件进行翻译、反向工程、反编译或反汇编，或试图以任何其它方式取得Platform软件的源代码，但法律明确允许并且事先书面通知Platform公司的除外； (b) 修改或改编Platform软件； (c) 出租、租赁、出借、转让、让与、共享或转卖Platform软件； (d) 未经Platform公司事前书面同意，非为被许可人内部业务目的将Platform软件提供给第三方； (e) 在Platform软件的基础上创作派生作品，或将Platform软件用于本协议规定以外的用途（包括但不限于改变知识产权或其它专有权利声明）；；(f) 增加可用CPU的数量（除非向Platform公司支付相关费用）；(g) 视情况而定，对指定系统作出改变或对被许可人订单所列载的地理位置作出任何改变，这些改变应获得Platform公司的同意，但Platform公司不可不合理的拒绝或延迟同意； (h) 复制Platform软件或任何文件，但被许可人为内部使用目的而制作的在线文件的有形复制件除外；被许可人同意尽商业上的合理努力来防止任何未经授权的Platform软件复制； (i) 在违反任何适用的法律、法规、行政命令的情况下出口或者再出口任何Platform软件，包括但不限于其加拿大版和美国版；和/或(j)下述情况的出口或使用Platform软件：(I) 在任何被限制的国家，包括加拿大“区域控制清单”所列国家以及阿富汗、安哥拉、古巴、朝鲜民主主义人民共和国[北朝鲜]、厄立特里亚、南斯拉夫联邦共和国[塞尔维亚和黑山]、伊朗、伊拉克、利比里亚、利比亚、缅甸、卢旺达、塞拉利昂、叙利亚和苏丹；(II) 研究、开发或生产化学武器、生物武器或核武器或任何导弹计划；(III) 涉及设计、开发或实施Platform软件、模块、界面或Platform软件构造中含有的加密元件；和/或 (IV) 以原代码形式或呈任何形式的伪代码。
4.0
技术支持服务

如果被许可人为Platform软件订购维护和技术支持服务，Platform公司将按照附录A以及本协议所规定的条款和条件提供附录A所述服务（“技术支持服务”）。
5.0
付款
作为本协议项下权利的对价，被许可人同意按照向其交付的报价和发票所列费用（以下称“费用”）进行付款。全部费用应在出具发票后的三十(30)天内支付。但是，如果须征收非居民代扣代缴税项或类似赋税，而且被许可人在向汇款地址付款之时同时寄出有效的政府代扣税务证明，则被许可人可汇付净额。如果征收了非居民代扣代缴税项或类似赋税而未在付款时提供有效的政府代扣代缴税务证明，则被许可人应支付该等额外款额，以使Platform公司实收款额等于其在无上述税项或赋税时应得的费用。全部Platform软件均按原产地F.O.B交货条件交付给被许可人。
6.0
Platform软件和文件的所有权
除非本协议另有明确规定，Platform软件的知识产权现在和将来均归Platform公司及其许可人所有，该知识产权的任何权利、产权和所有权均不转移给被许可人。Platform软件的任何和一切精神权利仍归Platform公司独家所有，本协议的任何内容不能被理解或解释为Platform公司和/或Platform软件的个人作者放弃其对Platform软件拥有的精神权利。本协议未明确授予的一切权利均由Platform公司及其许可人保留。
被许可人确认和同意：Platform软件包含Platform公司和/或其许可人的专有资料，还可能包含Platform公司和/或其许可人拥有的商业秘密和机密资料。被许可人同意保守Platform软件的秘密，未经Platform公司事先书面同意，不得将Platform软件透露给任何第三方。
7.0
派生知识产权的所有权
Platform公司可根据其意愿帮助被许可人安装和配置Platform软件（以下合称“服务”）。如果Platform公司在提供服务的过程中创作了脚本，开发或修改了Platform软件，或者创造了其它任何知识产权（以下合称“资料”），无论这些资料是否来源于被许可人的建议或指示，所有这些资料的一切所有权、权利和权益（包括但不限于版权、创造派生产品的权利、专利、商标、商业机密、掩模作品、精神权利和其它任何知识产权或专有权利）均归Platform公司及其许可人所有。一旦Platform公司收到全部费用，被许可人将有权获得许可，按照本协议的条款和条件使用该等资料。

8.0
保证

(a)
在Platform软件交付被许可人后的六十(60)天内（以下称“保证期”），Platform公司仅保证，在按随Platform软件一并提供给被许可人的文件所载的说明进行使用时，Platform软件将与该等文件中所述的规格基本相符。在保证期内，如果Platform软件的运行与文件的说明有重大差异，而且被许可人已经提请Platform公司注意，Platform公司的唯一责任以及被许可人可得到的唯一补救措施是Platform公司通过商业上的合理努力来纠正该差异，更换Platform软件，或者Platform公司自主决定是否向被许可人全额退款。
(b)
除非本协议另有规定，Platform软件是按“现状”提供给被许可人的。Platform公司否认其它一切保证、陈述和条件，不管是明示的、默示的、法定的还是其他的，包括但不限于关于适销性、适销质量或者适合于某一特定用途的任何保证或条件，或因交易过程、习惯做法或贸易惯例而产生的保证或条件。特别是，Platform公司不保证或陈述Platform软件在运行过程中不会中断或不发生任何差错，或者Platform软件的缺陷能够予以纠正或将被改正。
上述有限保证给予被许可人不能通过合同予以放弃的特定法律权利。被许可人还享有因管辖区域而异的其他权利。
9.0
知识产权赔偿

(a)
对于某一第三方就Platform公司授予Platform软件许可的权利违反专利权、所有权或知识产权而提出的任何权利主张，Platform公司应赔偿被许可人；条件是被许可人迅速将该等权利主张通知Platform公司；Platform公司享有独家权利就该等权利主张进行辩护并以其他方式应对该等权利主张；而且被许可人应提供Platform公司为评估、辩护与和解该等权利主张所需的一切信息及合理协助。

(b)
在出现第三方侵权索赔时，Platform公司应通过商业上合理的努力，获得使被许可人继续使用Platform软件的许可，用不侵权的软件替代Platform软件，或修改Platform软件以使之不再侵权。如果上述任何一项在商业上均不可行，则被许可人应立即停止使用Platform软件，并应有权按许可期限尚未使用部分的比例或按三年直线折旧计算的永久性许可的未折旧部分获得退款。

10.0
责任限制
在任何情况下，任何一方的累计责任不应超过该方所遭受的实际、直接、可被证明的损害赔偿，并且不能超过被许可人为Platform软件所支付的金额，但与第3.0条（限制）或第9.0条（知识产权赔偿）项下权利主张有关的除外。本项责任限制亦不适用于关于损害有形动产、人身伤害或死亡的索赔或故意行为不当或严重疏忽引起的索赔。
在任何情况下，对于任何惩罚性的、累加的、惩戒性的、特殊的、后果性的、附带的或间接的损害赔偿或者利润损失、业务或商誉损失，或者任何原因引起的任何数据灭失或数据使用损失，无论这些损失是因为违反保证、违反或不履行合同、侵权行为或疏忽而发生的还是因为其他原因而发生的，任何一方或Platform公司的许可人均不承担任何责任，即使该方已被告知发生该损失的可能性，但与第3.0条（限制）项下权利主张有关的除外。

11.0
终止
如果被许可人违反本协议的任何条款和条件（包括未付款），并且被许可人在收到Platform公司的书面违约通知后的七(7)天内仍未纠正该违约行为，Platform公司可终止本协议。在不限制前述规定的同时，如果被许可人资不抵债，或者根据任何关于破产、资不抵债的法律或者类似的法律，被许可人提起任何程序或者他人对其提起任何程序，本协议将立即终止。一旦本协议终止，被许可人应立即销毁Platform软件的所有拷贝，并且以书面形式向Platform公司证明Platform软件的全部或部分拷贝已经销毁。对于被许可人因该等终止而遭受的任何种类的损害，Platform公司均不承担任何责任。
12.0
一般条款
(a)
本协议（包括通过提及而并入本协议的任何文件）构成双方关于本标的事项的全部和唯一协议，并取代以前的所有协议、谈判和谅解。
(b)
只有经每一方的授权代表签署书面协议，方可对本协议作出修改。
(c)
未经Platform公司事先书面同意，被许可人不得转让本协议或者本协议项下所授予的权利，Platform公司可根据自己的意愿不予同意。
(d)
一方发给另一方的任何通知在以下时间被视为送达：专人送交视为当天送达；如果以传真发送，则为下一个工作日送达；若以邮件发送，则为第五个工作日送达。
(e)
不应因为一方起草了本协议的某一条款，而作出对该方不利的解释。
(f)
本协议应受中国法律管辖并根据该法律予以解释。如果在履行本协议期间产生任何争议，任何一方均可将该争议提交中国国际经济和贸易仲裁委员会（仲裁委）进行最终裁决。仲裁应按照届时有效的仲裁委规则在北京进行。仲裁语言为英语。仲裁委的裁决是终局的，对双方均有约束力。如果一方有违反或威胁违反本协议的任何行为，另一方除可获得法律救济外，还可寻求临时措施。一方向法院、仲裁庭或任何行政或监管机构提出的临时措施申请不得被视为或解释为与本第[12.0(f)]条的仲裁协议不符或对该等协议的放弃。法院、仲裁庭、行政或监管机构均应有权发出其认为正当且公平的命令，包括临时救济的命令。
(g)
如果本协议与任何订单的条款和条件或者被许可人另行提出的条款和条件相抵触，那么，Platform公司在接受被许可人订单和交付Platform软件时完全以下列明示谅解和条件为前提，即：本协议所载明的条款和条件是适用于该订单的唯一条款和条件。Platform公司特此反对和拒绝任何与本协议抵触或附加的条款和条件。
(h)
Platform公司可以与任何关联公司签订分包合同，但是，该分包合同并不能免除Platform公司履行本协议的任何义务。
(i)
本协议签署4份，每一方各持2份。作为附件1附后的是本协议的英文本。

本协议双方已促使其各自的正式授权代表于文首所书之日签署本协议，以昭信守。
	Platform软件（北京）有限公司
签署：

签署：


姓名：

姓名：


职务：

	
	被许可人的完整法定名称
签署：


姓名：


职务：



附录A

维护与技术支持服务
1.
技术支持服务
如果被许可人从Platform公司订购技术支持服务，Platform公司将提供：
(a)
技术支持服务中心

通过3个按地理分布的技术支持中心提供全球范围的产品技术支持（全部使用英语）：

(i) 北美洲(NA)技术支持中心,位于加拿大多伦多。
(ii) 欧洲技术支持中心,位于法国巴黎。
(iii) 亚太/ 世界其他地区(AP/ROW),位于中国北京。
(b)
技术支持服务时间范围
星期一到星期五当地时间上午9点到下午5点，不包括当地法定假日。
(c)
技术支持服务联系方式
技术支持服务中心所在地时间的上午9点到下午5点：

· 北美： 电话： ( 905) 948- 4297 或者( 877) 444-4573（免费电话）

· 欧洲： 电话： +44- 1256-886-105

· 法国： 电话： +33-8-10-14-76-72 （仅限法语）
· 亚太/ 世界其他地区： 电话： +86-10-82276001

· 电子邮件： support@platform.com
(d)
Platform软件升级。
作为技术支持服务的一部分，Platform软件的定期升级通常通过Platform公司的文件传输协议站点提供给客户。被许可人只能获得那些其已支付有关Platform软件许可费的特定Platform软件产品的升级。Platform公司可以停止对旧版Platform软件产品的技术支持服务。不管本协议中有任何其他规定，对于任何版本的Platform软件产品，在其商业发布日起5年以后，Platform公司将没有义务继续提供技术支持服务。

2.
服务级别响应时间
严重程度-1级：


（致命）指严重影响生产的问题，导致产品或者操作系统完全不能工作（崩溃或挂起）、造成生产过程中的停机和/或造成不能弥补的数据破坏或丢失。此种问题没有任何变通或解决办法。

· 首次反应： 1 个工作小时内（通过早上9 点到下午5 点之间的工作电话和/或电子邮件记录）
· 工作计划： 从作出首次反应之时起6 小时内
· 状况更新： 每日一次
注意： 需要时，1级严重程度的问题将在下班时间处理。 

严重程度-2级：
（严重）指主要的应用功能无效且不能绕开的问题。
· 首次反应： 1 个工作小时内
· 工作计划： 2 个工作日内
· 状况更新： 每周一次
严重程度-3级：


（中等）指应用功能无效但可以绕开的问题。
· 首次反应： 2 个工作小时内
· 工作计划： 3 个工作日内
· 状况更新： 每周一次
严重程度-4级：


（较低）这些问题指较小的功能性缺陷、信息性要求或者产品增强要求。
· 首次反应： 2 个工作小时内
· 工作计划： 5 个工作日内
· 状况更新： 每两个月一次
3.
逐步升级程序和除外条款
(a)目标响应时间。 由于任何技术支持问题都有其潜在的特殊性，本协议所规定的响应时间是为提供技术支持服务而设定的目标时间。Platform公司将尽一切合理的商业努力，以达到目标时间。如果偶然未达到目标时间，不应被视为Platform公司未能履行本协议的实质条款。
(b)技术支持单优先。 被许可人登录时对技术支持单设定优先级别，优先处理的顺序是从严重程度4级（低）到1级（高）。Platform公司将评估被许可人所设定的优先级别，如果Platform公司与被许可人之间对优先级别有不同意见，将由双方本着理智的态度,通过讨论予以解决。如果被许可人未在技术支持单上设定优先级别，则被默认为严重程度3级。通过电子邮件support@platform.com或者电话传送的技术支持单将会在当地时间上午9点到下午5点之间给予答复。

(c)技术支持单的升级。 被许可人或Platform公司的技术支持工程师都能通过变更技术支持单的优先级别来提升该技术支持单的级别。如果被许可人改变技术支持单的优先级别，Platform公司将根据第3(b)款所列的程序来评估该优先级别的变化。
(d)除外条款。 技术支持服务不包括安装、咨询、教育、培训、定制和其它服务，也不包括由Platform公司与Platform软件分开销售或者另外收取许可费用的附加软件产品或部件。
4.
期限
(a)
期限。 被许可人一收到本技术支持协议所涉及的Platform软件的永久许可密匙，本协议即告生效。除非在被许可人的技术支持服务订单上另外说明并经Platform公司同意，否则第一个期限（以下称“第一个期限”）应一直持续到被许可人收到永久许可密匙满一周年之时为止。
(b)
续展。 在续展之日起的六十(60)天内，Platform公司应将下一年期间（以下称“续展期限”）的技术支持费报价送交被许可人。被许可人应支付相应续展期限的技术支持费，或在收到Platform公司报价后的三十(30)天内,向Platform公司提交续展期限的订单。如果被许可人不能在到期时支付技术支持费，也没有书面通知Platform公司继续需要本协议项下提供的技术支持的意图，Platform公司在当前的技术支持期限到期后应立即终止本协议规定的技术支持服务。但本协议的终止并不免除被许可人向Platform公司支付已经向其交付的技术支持服务的任何技术支持费的义务，不论被许可人在该期间内是否实际使用了该技术支持服务。

附件1
英译本

PLATFORM COMPUTING 

SOFTWARE LICENSE AGREEMENT

This Software License Agreement (“Agreement”) is effective as of the       day of      , 200 , between:

Platform Software (Beijing) Co., Ltd., a corporation organized under the laws of China, with offices at 3rd Floor, Guan Hai Building, Citichamp Palace, Ma Dian, Haidian District, Beijing, P.R.China 100088 (“Platform”).

and 

Insert Full Legal Name, a corporation organized under the laws of China with offices at   Insert Address (“Licensee”).

For good and valuable consideration, the receipt and sufficiency of which are hereby irrevocably acknowledged, the parties agree as follows:

1.0
DEFINITIONS

"Available CPU’s" means the quantity of central processing units on which the Platform Software is entitled to be run;

“Designated System” means for Platform Software using Macrovision FLEXlm™ license keys, Licensee’s license management server, as identified by its host name and host ID; 

"Documents" means all user documentation supplied by Platform with the Platform Software;

"Platform Software” means the specific Platform computer program(s) in binary format, supplied by Platform or its representatives, and includes any Documents. 

2.0 GRANT OF LICENSE

(a) Non-Production License.  If the Platform Software has been licensed by Licensee for non-production purposes, subject to the terms and conditions of this Agreement, Platform grants to Licensee a personal, limited, non-exclusive, license to use the Platform Software and Documents in a non-production environment, solely for the non-production purposes of testing, evaluation, and integration development between the Platform Software and products sold or licensed by Licensee, for a license term corresponding to the period of time that Licensee is authorized by the license key issued with the Platform Software.   At the expiry of such license term, Platform may in its sole discretion renew the license term for a subsequent license term.   

(b) Production License.  If the Platform Software has been licensed by Licensee for production use, subject to the terms and conditions of this Agreement, Platform grants to Licensee a personal, limited, non-exclusive, license to use the Platform Software only for Licensee’s internal business purposes, only within China, and only for use on the Designated System, as applicable, with the Available CPU's, without the right to grant sublicenses.  Except for the creation of one back-up copy of the Platform Software, Licensee is prohibited from copying the Platform Software, unless, and to the extent that, the right to copy is specifically permitted under the copyright laws of Licensee’s jurisdiction, and may not be waived by contract.  This Agreement can be extended by Platform to cover additional Available CPU's of Platform Software, upon Licensee’s payment of the relevant fees to Platform.   If Licensee has purchased a perpetual right to use the Platform Software, then the right to use shall only be terminable in accordance with Section 11 of this Agreement.  If Licensee has ordered a time limited right to use the Platform Software, then the right to use shall be valid for a period of twelve (12) months from the date that Platform sends the license key to Licensee, subject to the provisions of Section 11 of this Agreement.

3.0
RESTRICTIONS

Licensee may not:  (a) translate, reverse engineer, decompile or disassemble the Platform Software, or by any other method attempt to derive source code to the Platform Software, except as specifically permitted at law and with prior written notice to Platform; (b) modify or adapt the Platform Software; (c) rent, lease, loan, assign, transfer, share or resell the Platform Software; (d) make the Platform Software available to third parties, other than for Licensee’s internal business purposes, without the prior written consent of Platform;            (e) create derivative works based on the Platform Software, or use the Platform Software for any purpose other than as provided for in this Agreement (including, without limitation, altering any notices of intellectual property or other proprietary rights); (f) increase the number of Available CPU’s, except upon payment of the relevant fees to Platform; (g) if applicable, make changes to the Designated System or make any changes in the geographic location from that shown on Licensee’s purchase order, subject to Platform’s consent, such consent not to be unreasonably withheld or delayed; (h) make copies of Platform Software or any Documents, except for tangible copies of on-line Documents made by Licensee for Licensee’s internal use and Licensee agrees to use commercially reasonable efforts to prevent any unauthorized copying of the Platform Software; (i) export or re-export any Platform Software in violation of any applicable laws, regulations, executive orders, including without limitation Canadian and USA versions of the same; and/or (j) export or use the Platform Software:  (I) in any restricted country including countries on Canada’s Area Control List, and Afghanistan, Angola, Belarus, Cuba, Democratic People's Republic of Korea [North Korea], Eritrea, Serbia, Montenegro, Iran, Iraq, Liberia, Libya, Myanmar [Burma], Rwanda, Sierra Leone, Syria, and Sudan; (II) for the research, development or production of chemical, biological or nuclear weapons, or any missile programs; (III) pertaining to the design, development or implementation of the cryptographic components contained in the Platform Software, modules, interfaces, or architecture of the Platform Software; and/or (IV) in the form of source code or pseudo-code, in any form.

4.0
SUPPORT SERVICES

If Licensee orders maintenance and support services for the Platform Software, Platform will provide the services described in Schedule A (the “Support Services”) on the terms and conditions provided for therein and in this Agreement.

5.0
PAYMENT

In exchange for the rights granted under this Agreement, Licensee agrees to pay the fee, set out in the quotation and invoice delivered to Licensee (the “Fee”).  The entire Fee is payable within thirty (30) days upon issuance of the invoice.  If, however, non-resident withholding tax or a similar levy is imposed and a valid government withholding tax certificate is sent at the time of payment to the remittance address, then the net amount may be remitted by Licensee.  If non-resident withholding tax or a similar levy is imposed and a valid government withholding tax certificate is not supplied at the time of payment, then Licensee shall pay such additional amount as shall result in Platform receiving the total Fee or any other amounts Platform would have received, but for such tax or levy.  All Platform Software is delivered to Licensee F.O.B. Origin. 

6.0
OWNERSHIP OF PLATFORM SOFTWARE AND DOCUMENTS

The intellectual property rights to the Platform Software, are and will at all times remain the property of Platform and its licensors and no right, title or ownership interest of any kind in such intellectual property rights will pass to Licensee, except as specifically provided herein. Any and all moral rights in and to the Platform Software are hereby reserved exclusively to and for the benefit of Platform and nothing in this Agreement will be construed or interpreted as a waiver by Platform and/or the Platform Software’s individual author(s) of their moral rights in the Platform Software.  Platform and its licensors reserve all rights not expressly granted in this Agreement.

Licensee acknowledges and agrees that the Platform Software contains proprietary information of Platform and/or its licensors and may contain trade secrets and confidential information belonging to Platform and/or its licensors.  Licensee agrees to keep the Platform Software in confidence and not disclose it to any third party without Platform’s prior written consent.

7.0
OWNERSHIP OF DERIVATIVE INTELLECTUAL PROPERTY

Platform may, at its sole discretion, provide Licensee with assistance in installing and configuring the Platform Software (collectively, “Services”).  If, during the course of providing Services, Platform creates scripts, develops or modifies the Platform Software or creates any other intellectual property (collectively “Materials”), whether or not at Licensee’s suggestion or direction, then all title, right and interest whatsoever (including, but not limited to; copyright, right to create derivative works, patents, trademarks, trade secrets, mask works, moral rights and any other intellectual property or proprietary rights) in all such Materials will vest and remain with Platform and its licensors.  Once Platform has received full payment of the Fee, Licensee will be entitled to a license to use any such Materials under the same terms and conditions as are contained herein. 

8.0
WARRANTY

(a) For a period of sixty (60) days after delivery of the Platform Software to Licensee (the “Warranty Period”), Platform warrants only that the Platform Software will substantially conform to the specifications set out in the Documents provided to Licensee with the Platform Software, when used in accordance with the instructions contained therein. In the event that a material discrepancy between the performance of the Platform Software and the specifications contained in the Documents is brought to Platform’s attention by Licensee during the Warranty Period, Platform’s sole responsibility, and Licensee’s exclusive remedy is for Platform to use commercially reasonable efforts to correct such discrepancy, replace the Platform Software or, in Platform’s sole discretion, provide Licensee with a full refund. 

(b) Except as OTHERWISE set out in this Agreement, the platform Software IS provided to Licensee on an "as is" basis and Platform disclaims all other warranties, REPRESENTATIONS and conditions, express, implied, statutory or otherwise, including without limitation, any warranty or condition of merchantability, merchantable quality, or fitness for a particular purpose, or arising from a course of dealing, usage or trade practice. In particular, Platform does not warrant or represent that the PLATFORM Software will operate uninterrupted or error free or that defects in the PLATFORM Software are correctable or will be corrected.

The limited warranty set forth above gives Licensee specific legal rights, which may not be waived by contract.  Licensee may have additional rights that vary from jurisdiction to jurisdiction.

9.0    IP INDEMNIFICATION

(a) Platform shall indemnify Licensee from and against any claim to the extent that such claim arises from a breach of patent rights, ownership or intellectual property rights which may be made by a third party in connection with Platform’s right to license the Platform Software; provided that Licensee: promptly notifies Platform of such claim; Platform has the sole right to defend and otherwise manage such claim; and Licensee provides all information and reasonable assistance required by Platform to evaluate, defend and settle such claim.

(b) In the event of a third party infringement claim, Platform shall use commercially reasonable efforts to; obtain permission for Licensee to continue to use the Platform Software, replace the Platform Software with non-infringing software or modify the Platform Software so it is not infringing.  If neither of the above are commercially reasonable, then Licensee shall immediately cease use of the Platform Software and shall be entitled to a pro rata refund of the unused portion of a term license, or to the undepreciated portion of a perpetual license, calculated on a three year straight line basis.

10.0
LIMITATIONS OF LIABILITY

EXCEPT WITH RESPECT TO CLAIMS UNDER SECTION 3.0 (RESTRICTIONS) OR SECTION 9.0 (IP INDEMNIFICATION), IN NO EVENT WILL EITHER PARTY’S CUMULATIVE LIABILITY, EXTEND BEYOND SUCH PARTY’S ACTUAL, DIRECT, PROVABLE DAMAGES IN AN AMOUNT NOT TO EXCEED THE AMOUNT PAID BY LICENSEE FOR THE PLATFORM SOFTWARE.  THIS LIMITATION OF LIABILITY SHALL ALSO NOT APPLY TO CLAIMS WITH RESPECT TO DAMAGE TO TANGIBLE PERSONAL PROPERTY, PERSONAL INJURY OR DEATH, OR TO CLAIMS ARISING FROM WILLFUL MISCONDUCT OR GROSS NEGLIGENCE.

EXCEPT WITH RESPECT TO CLAIMS UNDER SECTION 3.0 (RESTRICTIONS), IN NO EVENT WILL EITHER PARTY OR PLATFORM’S LICENSORS BE LIABLE FOR ANY PUNITIVE, AGGRAVATED, EXEMPLARY, SPECIAL, CONSEQUENTIAL, INCIDENTAL OR INDIRECT DAMAGES OR ANY LOSS OF PROFITS, LOSS OF BUSINESS OR GOODWILL, OR FOR LOSS OF DATA OR USE OF DATA OF ANY KIND HOWEVER CAUSED, WHETHER FOR BREACH OF WARRANTY, BREACH OR REPUDIATION OF CONTRACT, TORT, NEGLIGENCE, OR OTHERWISE, EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS. 

11.0
TERMINATION

Platform may terminate this Agreement if Licensee breaches any term or condition of this Agreement (including failure to make payment), and Licensee fails to cure such breach within seven (7) days after receipt of written notice of the breach from Platform. Without limiting the foregoing, if Licensee becomes insolvent or any proceedings have been commenced by or against Licensee under any bankruptcy, insolvency or similar laws, this Agreement will immediately terminate. Upon termination of this Agreement, Licensee will immediately destroy all copies of the Platform Software and will certify in writing to Platform that all copies or partial copies of the Platform Software have been destroyed. Platform will not be liable to Licensee for damages of any kind by reason of such termination.

12.0 GENERAL

(a) This Agreement, including any documents that have been incorporated herein by reference, represents the complete and exclusive agreement between the parties with respect to this subject matter and supersedes all prior agreements, negotiations and understandings.  

(b) This Agreement can only be modified by written agreement signed by authorized representatives of each party.

(c)   Licensee may not assign this Agreement or transfer the rights granted under it without the prior written consent of Platform, which consent may be withheld at Platform’s sole discretion. 

(d) Any notice given by one party to the other will be deemed to be given on: the date it is delivered personally; on the next business day, if sent by fax; or on the fifth business day, if sent by mail. 

(e) No provision of this Agreement shall be construed against a party because it drafted that provision.  

(f) This Agreement will be governed by and interpreted in accordance with the laws of China.  IF ANY DISPUTE ARISES DURING THE PERFORMANCE OF THIS AGREEMENT, ANY PARTY MAY SUBMIT THE DISPUTE TO THE CHINA INTERNATIONAL ECONOMIC AND TRADE ARBITRATION COMMISSION (CIETAC) FOR FINAL SETTLEMENT.  THE ARBITRATION SHALL BE CONDUCTED IN BEIJING IN ACCORDANCE WITH CIETAC’S RULES THEN IN EFFECT.  THE LANGUAGE OF THE ARBITRATION SHALL BE IN ENGLISH.  THE AWARD BY CIETAC SHALL BE FINAL AND BINDING ON BOTH PARTIES.  In the event of any breach or threatened breach of this Agreement by a party, the other party may seek interim measures in addition to all legal remedies. A request for interim measures by one party to a court, arbitration tribunal or any administrative or regulatory body shall not be deemed to be or construed as incompatible with, or a waiver of, the agreement to arbitrate under this Section [12.0(f)]. The court, arbitration tribunal, administrative or regulatory body shall have the authority to make such orders including those for interim relief, as it may deem just and equitable. 

(g) In the event this Agreement conflicts with any terms and conditions affixed to any purchase order or otherwise specified by Licensee, Platform’s acceptance of Licensee’s order and delivery of the Platform Software is solely on the express understanding and condition that this Agreement contains the only terms and conditions that will apply to such order and Platform hereby objects to and rejects any conflicting or additional terms and conditions.

(h) Platform may sub-contract with any affiliated company, however such sub-contract shall not relieve Platform from any liability for performance.

(i) This Agreement is signed in 4 copies and each party shall hold 2 copies.  Attached as Exhibit 1 is an English version of this Agreement.

IN WITNESS WHEREOF the parties hereto have caused this agreement to be executed, as of the date first written above, by their respective representatives duly authorized in that behalf.

	PLATFORM SOFTWARE (BEIJING) CO., LTD.
	
	FULL LEGAL NAME OF LICENSEE

	By:
	
	
	By:
	

	Name:
	
	
	Name:
	

	Title: 
	
	
	Title:
	


Schedule A

Maintenance and Support Services
1.
SUPPORT SERVICES

If Licensee has ordered Support Services from Platform, Platform will provide:

(a) Support Centers 

Product support worldwide through three geographic support centers (all in the English language): 

(i) The North America (NA) support center is located in Toronto, Canada.

(ii) The European support center is located in Paris, France.

(iii) The Asia Pacific/Rest of World (AP/ROW) is located in Beijing, China.

(b) Support Coverage  

Monday to Friday 9AM to 5PM local hours, excluding local statutory holidays

(c) Support Contact Information

Available from 9AM to 5PM local Support Center time:

· North America: telephone: (905) 948-4297 or (877) 444-4573 (toll free) 

· Europe: telephone: +44-1256-370-530

· France: telephone: +33-8-10-14-76-72 (French Only)

· AP/ROW: telephone: +86-10-82276001 (Chinese Only)



           telephone: +86-10-82276200 (English Only) 

· e-mail: support@platform.com
(d) Platform Software Upgrades 

Platform will make available to Licensee, periodic upgrades to the Platform Software that are generally made available to support customers via the Platform File Transfer Protocol site as part of Support Services.  Licensee may only obtain such upgrades for the specific software products for which Licensee has paid the relevant Software license fees.  Platform may discontinue support on older versions of Platform Software products.  Notwithstanding anything else in this Agreement, Platform shall be under no obligation to continue to support any version of a Platform Software product after five years from its commercial release date. 

2.
Service Level response times 
Severity 1: 


(Fatal) these are production critical issues that cause the product or operating system to fail completely  (crash or hang), resulting in production downtime, and/or result in irretrievable corruption or loss of data. There is no work-around or solution to the problem.

· Initial Response: 
1 business hour (logged via 9 to 5 number and/or e-mail)

· Work Plan:
6 hours from Initial Response

· Status Updates:
daily

Note: Severity 1 problems will be worked on during off-hours as required. 

Severity 2: 


(Serious) these are problems where major application functionality does not work and no work-around exists.

· Initial Response:
1 business hour

· Work Plan:
2 business days

· Status Updates:
weekly

Severity 3: 


(Medium) these are problems where application functionality does not work but a work-around exists.

· Initial Response:
2 business hours

· Work Plan:
3 business days

· Status Updates:
weekly

Severity 4: 


(Minor) these are problems of minor functionality defects, informational requests, or product enhancement requests.

· Initial Response:
2 business hours

· Work Plan:
5 business days

· Status Updates:
bi-monthly 

3.  ESCALATION PROCESS AND EXCLUSIONS

(a) Target Response Times.  Due to the potentially idiosyncratic nature of any support problem, the response times set forth in this agreement constitute the targeted goals of the Support Services to be provided. Platform shall use all reasonable commercial efforts to meet the target times.  Sporadic failures to meet these targeted times shall not constitute a failure by Platform to perform a material provision of these Support Terms.

(b) Support Ticket Prioritization. Support Tickets are assigned a priority by Licensee when logged. Tickets may be prioritized from S4 (low) to S1 (high). Platform will evaluate the ticket priority that has been assigned by Licensee and any disagreement regarding the appropriate priority between Platform and Licensee will be resolved through discussion between the parties, acting reasonably.  Support Tickets logged by Licensee without a priority shall be treated as S3 by default. Tickets that are logged to support@platform.com or via phone are responded to from 9am to 5pm local hours. 

(c) Support Ticket Escalation.  Either the Licensee or a Platform Support Engineer can escalate a ticket by changing the ticket’s priority. If Licensee changes a ticket’s priority, Platform shall evaluate the change in priority in accordance with the process outlined in subsection 3(b).

(d) Exclusions. Support Services do not include installation, consulting, education, training, customization and other services, or additional software products or components that Platform markets separately from the Platform Software or charges additional license fees for.

4.
TERM

(a) Term.  This Agreement becomes effective upon receipt by Licensee of a permanent license key for the Platform Software to which this Support Agreement relates.  The initial term (the “Initial Term”) shall continue until the first anniversary of Licensee’s receipt of the permanent license key unless otherwise indicated on the Licensee purchase order for the Support Services and accepted by Platform.  

(b) Renewal.  

Within sixty (60) days of the renewal date, Platform shall send Licensee a quote for the Support Fees applicable for the next one year period (the “Renewal Term”).  Licensee shall then either pay the Support Fees applicable to the Renewal Term or within thirty (30) days of receipt of the Platform quote, provide Platform with a Purchase Order for the Renewal Term.  In the event Licensee fails to pay the Support Fees when due or fails to notify Platform in writing of its intention to maintain the Support Services provided hereunder, then Platform, upon the expiry of the current term, shall immediately terminate the support services provided hereunder, but termination of this Agreement shall not relieve Licensee of the obligation to pay to Platform any Support Fees owing for the Support Services that have already been delivered to Licensee (whether or not Licensee has actually made use of the Support Services during that time).
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